DANE. T. DM S
| BLA 95- 147 Deci ded February 3, 1998

Appeal of a decision by the Womng Sate Gfice, Bureau of Land
Managenent , denyi ng approval of a communitization agreenent. SR Nb.
W- 95- 02.

Afirned as nodifi ed.
1. Al and Gas Leases: Communitization Agreenents

By regul ation, a proposed comunitization agreenent
shal | be signed by or on behal f of all necessary
parties. This termhas been construed by BLMto

requi re execution of the agreenent by working interest
owers in the lands. A decision rejecting a proposed
communi ti zation agreenent signed by the operator on the
ground that it was not executed by working interest
owers in the lands will be affirned when the record
before BLMand the Board fails to support the
operator's assertion that the working interest owners
had si gned an operating agreenent giving the operator
the authority to coomit the working interest owers to
the communi ti zati on agreenent.

APPEARANCES  Daniel T. Davis, Esq., Larame, Womng, pro se; Lyle K
Rsing, Esq., dfice of the Regional Solicitor, Lakewood, ol orado, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

Daniel T. Davis (Davis) has appeal ed froma Novenber 10, 1994,
Deci sion of the Woming SSate (fice, Bureau of Land Managenent (BLMV, on
Sate Drector Review (SCR No. W-95-02 affirming an Gctober 6, 1994,
Deci sion of the Reservoir Managenent Teamin the BLM Gasper D strict Ofice
. That Decision denied approval of the communitization agreenent
submtted by Appellant involving Federal oil and gas | ease No. VWA\14533,
inwhich the working interest was held by Davis and others. The
communi ti zation agreenent enbraces an 80-acre drilling and spacing unit
extending to the base of the Madi son Formation in the Lite Butte Held,
enconpassi hg tracts 46-J and 46-K sec. 35 T. 51 N, R 92 W, Sxth
Principal Meridian, B g Hrn Gounty, Wonm ng.
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h Novenber 3, 1993, Davis filed a proposed communiti zation agreenent
wth AOfor tracts 46-J (lease No. VWAVB6322A) and 46-K (| ease No.
WW14533). nh Novenber 24, 1993, (DOreturned the agreenent unapproved
citing several deficiencies, but noting in particular that Davis had not
provided witten consent of all interest owners.

O February 14, 1994, Davis Exploration filed anended copi es of a
communi ti zation agreenent with BLM which included a copy of an Qder by
the Wonming Ql and Gas Gonservation Gommission dated January 21, 1994,
including tracts 46-J and 46-Kin an 80-acre drilling and spacing unit for
the Madi son Formation in the Lite Butte Held. Davis also submtted a copy
of a Sundry Notice filed wth BLMon February 14, 1994, attaching a copy of
the drilling and spacing order. 1/

By letter dated March 1, 1994, (DO agai n deni ed the application on the
basis that "no signatures other than the operator's were received." The
letter stated: "QOaners of record title and working interest owners nust
execute the agreenent and the signatures nust be either wtnessed or
notari zed."

h August 19, 1994, Davis resubmtted the communitization agreenent
wth a date of Novenber 1, 1993. An attachnent to this application
(exhibit B) shows the | eases coomitted to the conmunitization agreenent and
the nanes of the working interest owers in the leased | ands. According to
exhibit B Sates Exploration is designated as the |l essee for tract 1
(tract 46-J, |ease No. W\VB6322A), and seven additional working interest
owers are listed, wth Daniel Davis holding the | argest share of the
working interest. Tract No. 2 (tract 46-K |ease No. WWI14533) i s shown
to be hel d by seven working interest owners, several of whomown worki ng
interests in both tracts. Daniel Davis also holds the |argest share of the
working interest intract 2. A so attached wth the proposed
communi ti zation agreenent and its exhibits are a nunber of signatory pages,
all of which state: "IN WTNESS WHEREQF, the parties hereto have execut ed
this agreenent as of the day and year first above witten and have set
opposite their respective nanes the date of execution. Dated this 1st day
of Novenber, 1993." S gnatory pages were signed by sone, but not all of
the working interest owers in the two tracts.

1/ Ohthe face of the Sundry Notice, Davis asserted that pursuant to the
inclusion of tracts 46-J and 46-K in the spacing unit for the Lite Butte
Federal #3 well and the communitization agreenent filed wth BLMin
Novenber 1993, |ease No. VWAAL14533 was now hel d by production fromthe well
on tract 46-J (lease No. WVB6322A). "Wen a | ease or a portion thereof
cannot be i ndependent|y devel oped in conformty wth an established well -
spaci ng" order, the authorized of ficer nay approve a communiti zation
agreenent under which the | eased | ands are conmunitized wth other | ands
and "[o] perations or production under such an agreenent shall be deened to
be operations or production as to each | ease coormtted thereto.” 43 CF. R
§ 3105. 2-2.
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h Gctober 6, 1994, (DOissued a third Letter Decision di sapproving
the communi ti zation agreenent. That Letter Decision held that BLMwas
unabl e to approve the conmunitization agreenent because "Lease WWL14533
expired on January 31, 1994." The Decision further explai ned:

43 (FR 3105.2-3 states in part, "The agreenent shall be
signed by or on behalf of all necessary parties and shall be
filed prior to the expiration of the Federal |ease(s) involved in
order to confer the benefits of the agreenent upon such | eases."

A though your application was recei ved on Novenber 4, 1993,
which was prior to the expiration of | ease VWWIL14533, it was not
signed by or on behalf of all necessary parties. The

communi ti zation agreenent was not in an approvabl e status on
January 31, 1994. Therefore | ease WWI14533 expired January 31,
1994.

The Cctober 1994 Decision listed six working interest owners whose
signatures were not received prior to January 31, 1994. 1In viewof the
expiration of |ease No. WWIL14533, Davis was requested to resubmt the
communi ti zation agreenent show ng signatures of all working interest owners
of tract 1, and show ng "tract 2, covering Tract 46-K [l ease No. \WWI14533]
* * * as unl eased. "

h Gctober 28, 1994, Davis filed a request for review of the Qct ober
6, 1994, (DO Decision wth the Womng Sate Orector. In his request for
review Davis admtted that the communitization agreenent was not signed by
all working interest owners, but naintained that the operating agreenent
aut hori zes the operator to bind the working interest owners in a
communi ti zation agreenent. Appel | ant asserted that, under the
circunstances his signature was all that was required under the regul ation
requiring "all necessary parties" tosign. 43 CF.R 8§ 3105.2-3(a).

The Sate Orector rejected this argunent in his Novenber 10, 1994,
Deci sion on the basis that, since BLMis not a party to the operating
agreenent, the operating agreenent cannot be held to require BLMto consent
to the communitization agreenent. The Sate Orector noted that the
rel evant regul ation regardi ng Federal approval of communitization
agreenent s enbraci ng Federal oil and gas | eases requires the signature of
"all necessary parties." 43 CF R 8§ 3105.2-3(a). The Decision further
stated that the basis for construing "all necessary parties" to include all
working interest owners is the BLM Manual 8§ 3160-9, Appendi x 1, Page 1,
Part 11.

Appendi x 1 of the BLM Manual Subpart 3160-9 is entitled "Summary
Information, Instructions, and Mdel Formof a Federal Gonmunitization
Agreenent.” Uhder Summary Information, Paragraph |1, the nanual requires
that "[t]he operator of the communitized area and all owners of record
title and working interests in Federal |eases as reflected by current
records nust execute the agreenent.” The Sate Drector concl uded that,
al though the regulation at 43 CF. R § 3105.2-3(a) "does not define the
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term' necessary parties,'" BLMprovided adequate notice to Davis of what it
requires for approval of the communitization agreenent inits Letter

Deci sions dated Novenber 24, 1993, and March 1, 1994. The State Drector
therefore affirned the Gotober 6, 1994, (DO Deci si on denyi ng approval of
the communi tization agreenent filed by Davis.

In his Satenent of Reasons (SR on appeal, Davis concedes that he
filed a conmuni tization agreenent for tracts 46-J and 46- K w t hout
obtai ning signatures of all the working interest owners. He contends,
however, that "Davis had the power to pool or conmunitize all interests as
he saw fit under the existing operating agreenent between the working
interest owners,” which provides, in pertinent part: "C The operator is
given the power and the right at its option wthout further joinder of
other working interest owners to pool and unitize the interest of all
working interest owners in any of the |ands described in this operating
agreenent.” ((perating Agreenent at Article XV.C) According to Davis,
while "43 OFR 3105.2-3(a) provides that all 'necessary' signatures wll be
on the application[,] * * * '[n]ecessary’ nust nean necessary to
communi tize. S nce Davis had power to conmunitize, other signatures were
not necessary."” Davis maintains that BLMs internal guidelines cannot
change "the contractual arrangenent between Davis and the BLM" (SR at
1-2.)

Inits Answer, BLMreiterates the position taken by the Sate DOrector
that "the operating agreenent is a contractual agreenent between the owners
of oil and gas interests in the contract area.” S nce BLMwas not a party
to the operating agreenent, "there is no contractual agreenent between
Davis and BLM" oncluding that BLMis thus not required to accept the
signature of Davis on behal f of the working interest owers, BLM contends
that (DO "provided Davis a clear interpretation of the cited regul atory
reference (based on the BLM Manual § 3150-9 reference), and Davis tw ce
failed to submt an anended [ communitization agreenent] in approvabl e form
* x x " (Menorandumattached to BLM Answer at 1.) 2/

In further response to Davis' contention that the operating agreenent
bet ween working interest owners renders only his signature on the
communi ti zati on agreenent necessary, BLMstates that, prior toissuingits
Deci sion, the DO reviewed an operating agreenent dated February 5, 1981,
(which is the only operating agreenent found in the record before the
Board). It is the (DOs contention that the operating agreenent fails to
support Appel lant's assertion that he had authority to conmit the working
interest owners to the communitization agreenent because it does not show
that the working interest owners in | ease No. VWWI14533 entered into an
operating agreenent authorizing the operator to conmunitize the

2/ The Answer of BLMin this case consists of a nenorandumfromthe Sate
Drector to the Regional Solicitor explaining the basis for the BLM

Deci sion below unsel for BLMhas submtted this nenorandumas the BLM
Answer w thout providing any further anal ysis.
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| ease. Thus, BLMfound the operating agreenent does not apply to | ease Nb.
WAW14533, since that | ease was issued effective February 1, 1989, and the
1981 operating agreenent on its face referenced Federal |ease No. \WVB4730,
an earlier (now expired) |ease on tract 46-K

Davi s has responded to BLM's Answer, claimng that the issue of
whet her the current working interest owners are parties to the operating
agreenent was not an issue raised by BBMbel ow Davis asserts that he has
docunent ati on show ng the operating agreenent is effective for new | eases
and current owners, but this has not been provided. 3/

[1] Departnental regulation 43 CF. R 8 3105.2-3(a) provides that a
proposed communi tization agreenent shall be signed "by or on behal f of all
necessary parties and shall be filed prior to the expiration of the Federal
| ease(s) involved in order to confer the benefits of the agreenent upon
such lease(s)." Wiile the regul ation does not define the term"necessary
party,” BLMnmade it clear at the tine of its March 1994 letter that it
construes the termto enbrace working interest owners in the lands. As
noted by BBMon SCR this is based on the rel evant provision of the BLM
Manual regardi ng communi tization: "The operator of the communitized area
and all owners of record title and working interests in Federal |eases as
reflected by current records nust execute the agreenent." (BLMMnual, 8
3160- 9-Gommuni ti zation, Appendix 1 at T 11.A) A though provisions of the
BLM Manual are not general |y promul gated as a regul ation, wth notice

3/ Appellant has neither provided this infornation to BLMnor to the Board
in support of the communitization agreenent. Accordingly, it is not a part
of the record before the Board for review To the extent that Appellant is
arguing that this issue shoul d be ignored because it was not stated as a
ground of Deci sion bel ow Appel |l ant m sperceives the obligation of the
Board on admnistrative review It is well established that

"[t]he Secretary, as chief executive officer of the Departnent wth full
supervi sory powers, has plenary authority to reviewde novo all official
actions and to deci de appeal s fromsuch actions on the basis of a

preponder ance of the evidence in cases invol ving substantive rights, or on
the basis of public policy or public interest in cases involving the
exercise of discretion. Act of Mrch 3, 1849, 9 Sat. 395. The
Secretary's inherent authority in this regard nay not be di mnished or
constrai ned by those whose only authority derives fromthe del egated powers
of the Secretary. Therefore, the scope of appellate review by or on behal f
of the Secretary can be so limted only by the Secretary hinself in a duly
promul gated regul ation, or by the Gongress through enacted law No such
restraint on the scope of agency review has been inposed i n cases such as
this one. Therefore, the Board has a duty to consider and deci de them' as
fully * * * as might the Secretary.” 43 CFR §4.1."

Lhited Sates Fsh & WIdlife Service, 72 IBLA 218, 220-21 (1983) (footnote
omtted).
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to the public and opportunity to cooment, and, hence, do not have the force
and effect of |awand are not binding on this Board, see Mbil Produci ng
Texas & New Mexi co, Inc., 115 IBLA 164 (1990); Panela S. Qocker-Davis, 94
| BLA 328 (1986), where BLMadopts agency-w de procedures that are
reasonabl e and consistent wth the law the Board wll generally uphol d
their application. Beard Q| (., 105 IBLA 285 (1988); see Mbil Produci ng
Texas & New Mexi co, Inc., 115 IBLA at 169 (standard of reasonabl eness
applied on Board review). V& find that the termnecessary parties is
reasonabl y construed to include the working interest hol ders as BLM has
done in the Manual and in this case.

V& are not prepared to say that an operating agreenent coul d not
confer authority on the operator to sign a communitization agreenent "on
behal f of" other necessary parties to a communitization agreenent. See BLM
Minual , 8 3160-9.11. F (effects of Sate Qders). 4/ However, the record
bef ore us does not disclose that the working interest owners of |ease Nb.
WAW14533 have granted Davis this authority. The only operating agreenent
inthe record before the Board indicates that, on February 5, 1981, the
effective date of the agreenent, Hanson Q1| Corporation was the operator
for a contract area which included the follow ng Federal |eases: |ease
Nos. W54730, W55510, W64842-A W54730, W55510, and W56322. (Ex. Al
to Feb. 5, 1981, (perating Agreenent.) Tract 46-K currently enconpassed
by | ease No. WAWM14533, is listed in the operating agreenent under Federal
| ease No. W54730; tract 46-J is listed under |ease No. W56322. The
Answer of BLMstates that the current | ease enbracing tract 46-K |ease No.
WAW14533, was issued effective February 1, 1989, "al nost eight years after
the operating agreenent was entered into." (BLMAnswer at 2.)

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge

4/ "[A communitization agreenent signed by the operator and conplete in
all respects, except for signatures of all working interest and royalty
owlers, nay be accepted and approved by the authorized of ficer when a state
order force-pooling such interests in the lands in question is al so
submtted. "
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